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Mandatory Carriage of Broadcast )
Television stations )

---------------)

TO: The Commission

MM Docket No. 92-259- /

COMMENTS OF WNYC COMMUNICATIONS GROUP

WNYC Communications Group ("WNYC"), licensee of

station WNYC-TV, Channel 31, New York City, hereby

submits these comments in the above-captioned

proceeding.

I. INTRODUCTION.

WNYC is an agency of the City of New York which

operates broadcast stations WNYC-TV, WNYC-AM and WNYC-

FM. The stations are operated pursuant to the New York

City Charter, which mandates that they provide for the

"instruction, enlightenment, entertainment, recreation

and welfare of the citizens of New York".
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Operated since 1962, WNYC-TV broadcasts primarily

station- or locally-produced programs uniquely of

interest to New York city residents, including foreign-

language programming to serve unserved and underserved

communities within the city, programming intended to

bring the City's cultural and artistic resources to

those who might otherwise be unable to profit from them,

and educational programming designed to unify and serve

the disparate ethnic, cultural, religious, racial and

linguistic groups which comprise New York City.

WNYC-TV is the dominant noncommercial television

station licensed to New York City.1 Nearby Connecticut

and New Jersey noncommercial television stations,

including WNET-TV, licensed to Newark, can be viewed by

residents of New York City, but none approaches the

commitment of WNYC-TV in the range, scope and quality of

New York City-produced and -oriented programming.

On November 19, 1992, the Federal Communications

Commission ("FCC" or "Commission") issued its Notice of

Proposed Rulemaking in MM Docket No. 92-259 ("NPRM")

seeking comment on proposed rules to govern, among other

things, the mandatory carriage by cable television

systems of qualified local noncommercial educational

1 The only other pUblic television station licensed to
New York City, WNYE-TV, is licensed to the Board of
Education.
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television stations pursuant to section 5 of the Cable

Television Consumer Protection and Competition Act of

1992 ("1992 Act"). WNYC's comments follow.

II. GENERAL DEFINITIONS.

The Commission seeks comment on a number of

standard definitional terms:

A. Municipally-Owned Stations.

Section 5 of the 1992 Act generally requires

cable operators to afford mandatory carriage to local

"qualified noncommercial educational television

stations". A "qualified noncommercial educational

television station" is, among other things, a television

broadcast station that is "owned and operated by a

municipality and transmits predominantly noncommercial

programs for educational purposes". Section 5(1) (1) (B).

The Commission seeks comment on a proposed definition

for the term "predominantly".

"Predominantly" should be defined in accordance

with Congress' intent in enacting section 5(1) (1) (B):

"A station that is owned and operated by a municipality

and transmits predominantly noncommercial programs for

educational purposes (i.e. more than one half of such a



- 4 -

station's programming is noncommercial programming for

educational purposes, as measured in broadcast hours) is

also deemed to be 'qualified' .... " H.R. Rep. No. 102

628, 102d Cong., 2d Sess. 104 (1992). Accordingly, a

municipally-owned station should be deemed to "transmit

predominantly noncommercial programs for educational

purposes" if more than 50 per cent of its broadcast

hours per week consists of noncommercial educational

programming.

B. other Noncommercial stations.

The 1992 Act authorizes the FCC to designate

certain television stations not meeting the standard

definitions established in the Act for "qualified

noncommercial educational television stations"

nevertheless to be so treated for the purposes of the

mandatory carriage requirements. The Commission seeks

comment on When, if ever, it should grant qualified

noncommercial educational television station status to

television broadcast stations or television translator

stations not otherwise so qualified under Section 5 of

the 1992 Act.

In order fully to protect the mandatory carriage

rights of stations that satisfy the articulated

standards in Section 5 defining the term "qualified
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noncommercial educational television station", the

Commission's regulations should specify that television

stations must satisfy these standards in order to be

treated as qualified noncommercial educational stations

under Section 5 of the 1992 Act except in those

circumstances where a qualified local noncommercial

educational television station does not exist at all

with respect to a cable system. A station that

satisfies this threshold requirement is the only station

that could possibly claim carriage, and should only be

designated by the Commission as a qualified local

noncommercial educational television station for the

cable system if it satisfies some new guideline that

will at least ensure that the station is nevertheless

devoted to predominantly educational purposes; i.e.,

such a station should be required to devote more than 50

percent of its broadcast hours to noncommercial

educational programming.

C. Cable Principal Headend.

Under Section 5 of the 1992 Act, only qualified

noncommercial educational television stations that are

"local" to a cable system are entitled to carriage on

that system. A station is local to a system either if

it is licensed to a community the "designated reference
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point" of which is within 50 miles of the cable system's

"principal headend", or if the station's Grade B contour

extends over the cable system's "principal headend".

The Commission seeks comment on how to define the term

"principal headend" for these purposes in cases where a

cable system has multiple headends. The Commission

specifically proposes to permit the cable operator to

make the "principal headend" designation.

Cable operators should not be permitted to select

that headend which is most remote from the nearest city

of license of qualified noncommercial educational

television stations and thereby avoid mandatory carriage

responsibilities. For example, if a large cable system

serving extensive areas of suburban Connecticut in very

close proximity to New York city has two headends, one

of which is well within 50 miles of the New York City

"designated reference point" or within the Grade B

contours of most New York city qualified noncommercial

educational television stations, and the other just

outside the 50 mile or Grade B contour range, the cable

operator should not be permitted to select the more

distant headend and thereby avoid carriage of WNYC.

The underlying purpose of Section 5 of the 1992

Act is to ensure that qualified noncommercial

educational television stations are afforded carriage on

cable systems to which they are in close proximity;
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that purpose could best be served through adoption of a

rebuttable presumption that the cable system headend

that is located closest to the designated reference

point of the community of license of a qualified

noncommercial educational television station is the

"principal headend" for that station. Thus, the headend

of a cable system located closest to Community A would

be the "principal headend" with respect to qualified

noncommercial educational television stations located in

Community A, while another headend of the same system

located closest to community B could be deemed to be the

"principal headend" with respect to qualified

noncommercial educational television stations located in

Community B. This would ensure that stations located in

communities near but at opposite ends of a cable

system's service area, for instance, would all be

afforded carriage on the system.

Any other formulation would risk that stations in

a community at one end of a system's service area could

be afforded carriage because the community happens to be

located near one of several system headends at the edge

of the service area, for example, while stations

licensed to a community that is the same distance to but

at the other end of a cable system's service area would

not be afforded carriage on that system simply because
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they are distant from the headend that has arbitrarily

been designated as the "principal" headend.

Cable operators who believe that application of

the presumption in a given situation would thwart the

underlying purpose of section 615 (by, for example,

treating as "local" a station licensed to a community

whose designated reference point is well over 50 miles

from the majority of a cable system's service area)

could petition the Commission for special relief

pursuant to Section 76.7 of the Commission's Rules.

The proposal advanced by the Commission, under

which cable operators would be free to select their

system's principal headend, virtually ensures that any

cable system with multiple headends will designate the

headend that is the greatest distance from the greatest

number of qualified noncommercial educational television

stations. This ill-serves the underlying purpose of

section 5 of the 1992 Act.

WNYC also proposes that cable operators be

required to provide, in writing, to every qualified

noncommercial educational television station tendering a

written "principal headend identification request", a

description of the location of each of the headends for

the systems to which the request pertains, and a

statement as to which headend the cable operator

considers to be the "principal headend" with respect to
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each qualified noncommercial educational television

station which has tendered a carriage request for the

system and/or which is afforded carriage on the system.

Unless cable operators are required to afford

such information to television stations, stations have

no effective means by which to jUdge whether a cable

operator's principal headend designation comports with

the Commission's rules or the underlying purposes of

section 5 of the 1992 Act.

III. ENTITLEMENT TO CARRIAGE.

A. Carriage Requests.

Section 5(b) (1) of the 1992 Act requires each

qualified local noncommercial educational television

station to tender a carriage request in order to enforce

its mandatory carriage rights.

Stations which tender carriage requests should

receive notification from the cable operator of the

intended disposition of the request as well as the basis

for the intended disposition.

The requirement that a cable operator provide

notice of the disposition, and basis for disposition, of

each carriage request is necessary to enable a station

to jUdge whether a cable operator's disposition of its
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request is valid. Proper notification may eliminate

unnecessary complaints to the Commission.

B. substantial Duplication.

section 5 exempts cable operators from mandatory

carriage of qualified local noncommercial educational

television stations in certain circumstances where the

programming of those stations "substantially duplicates"

the programming of other stations afforded carriage on

the same system pursuant to section 5. The Commission

seeks comment on how best to define the term

"substantially duplicates" for the purposes of enforcing

these provisions.

WNYC concurs in the Commission's proposal to

treat any station as "substantially duplicating" the

programming of another station if over 50 percent of the

weekly (seven days per week) "prime time" programming of

one station simultaneously duplicates that of the other

station. For stations licensed to communities in the

Eastern Time Zone of the United states, the term "prime

time" should be defined in the manner in which it is

generally understood in the Eastern Time Zone -- that

is, from 8 p.m. to 11 p.m., seven days per week.
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C. Channel Repositioning or Deletion.

The Commission should impose strict penalties on

any cable operator that repositions a signal carried

pursuant to Section 5 from a channel on which it is

entitled to carriage, or deletes a signal from carriage,

without prior consent by the station. Unauthorized

changes in carriage are so disruptive, and consequently

so harmful to noncommercial stations such as WNYC, that

the Commission should take all reasonable steps to

strongly discourage such a practice, and to forcefully

punish it when it occurs.

IV. CABLE OPERATOR MANDATORY CARRIAGE FILE.

Cable operators should be required to include in

the cable system pUblic inspection files already

required to be maintained pursuant to Section 76.305 of

the Commission's Rules, a "mandatory carriage file"

containing specific information that will enable

qualified noncommercial educational television stations

effectively to enforce their mandatory carriage rights

pursuant to Section 5 of the 1992 Act. The mandatory

carriage file for each cable system should be a list

Which, at the least, includes:
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-- The number of usable activated channels on

each of the cable systems;

-- The number and location of channels on each

cable system that have been designated for use for

pUblic, educational or governmental access pursuant to

section 611 of the Communications Act of 1934, as

amended;

A listing of every television station that has

requested carriage on each cable system pursuant to

section 5 of the 1992 Act, as well as a statement as to

the disposition of that request and the basis for the

disposition;

-- A listing of any other noncommercial

educational television station not shown in the list

described in the preceding paragraph, to which the

system is affording carriage, along with a statement as

to the legal basis, if any, for carriage of that

station;

A showing as to the location of each headend

for each cable system, along with a designation of which

headend the cable operator considers to be the

"principal headend" with respect to each qualified

noncommercial educational television station that has

requested carriage on the system or that is being

carried on the system;
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A listing of every noncommercial educational

television station that was carried on each system on

July 19, 1985, along with identification of the cable

system channel on which each station was carried on that

date;

-- A listing of every noncommercial educational

television station that was carried on each cable system

on March 29, 1990; and

-- A current listing of every qualified

noncommercial educational television station afforded

carriage on each cable system, including the cable

system channel number on which each station is being

carried.

Access to this information is critical in order

for a qualified noncommercial educational television

station effectively to ascertain and enforce its

mandatory carriage rights pursuant to section 5 of the

1992 Act. For example, a station cannot determine the

total number of stations that are required to be

afforded carriage on a cable system (and thus what its

carriage rights on the system might be) unless it knows

how many usable activated channels there are on the

system. Nor can a station determine whether its

programming sUbstantially duplicates that of other

stations carried on a cable system pursuant to section 5

(and thus whether it might be disqualified from carriage
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on the system) unless it knows what other stations the

system carries and whether they are properly carried

pursuant to Section 5. It is also impossible for a

station to ascertain whether it is "local" to a cable

system and thus entitled to carriage, unless it knows

the location of the system's headends, including the one

that the cable operator has identified as the "principal

headend" for that station. Similarly, stations may only

ensure that cable operators are in compliance with

applicable "grandfathering" requirements of Section 5 if

they are provided information concerning whether they

were afforded carriage on a system, and on what channel,

as of specified dates in the past.

The Commission should require that the mandatory

carriage file be kept current. The Commission should

also require cable operators to mail a copy of their

mandatory carriage files to each qualified noncommercial

educational television station immediately upon receipt

by the cable operator of a written request for a copy of

the file from the station.
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v. MANNER OF CARRIAGE.

A. Partial Carriage.

It has not been uncommon for cable television

systems to afford noncommercial stations carriage for

only a portion of the broadcast day. Cable operators

often combine the programming of mUltiple noncommercial

television stations on a single cable channel, or carry

differing segments of a noncommercial station's

broadcast day over time, intermixed with other cable

program services.

The Commission should clarify that the signals of

qualified local noncommercial educational stations

carried pursuant to Section 5 of the 1992 Act must be

carried for the entirety of their broadcast day.

Cable system carriage of only a portion of a

station's broadcast day is the type of disruptive

carriage pattern which section 5 of the 1992 Act was

intended to prohibit. Indeed, the concern that local

television stations are being afforded carriage in a

disruptive manner likely to discourage viewing by

subscribers was one of the motivating forces behind

enactment of comprehensive mandatory carriage

legislation. Congress accordingly adopted the plain

language of Section 5(b) (1) of the 1992 Act, requiring
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cable operators to carryon their cable systems "any

qualified local noncomercial educational television

station requesting carriage", sUbject to the further

conditions established in Section 5. The directive that

cable operators afford carriage to qualified stations by

its terms does not authorize carriage of only a portion

of the signal of any qualified station entitled to

carriage under the Act.

B. Channel Positioning.

The 1992 Act authorizes mandatory carriage

signals to be carried on the channel on which they are

broadcast over-the-air, or the channel on which they

were afforded carriage on July 19, 1985, at the election

of the station. The potential exists for conflicting

demands by qualified local noncommercial educational

television stations for carriage on the same cable

system channel under Section 5 of the 1992 Act. This

could occur, for example, in cases where one station

seeks carriage on the channel on which it was afforded

carriage in 1985 when that channel position is the over

the-air broadcast channel position of another station

seeking carriage on the same system.
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In cases where a station is not carried on the

channel to which it is entitled because of a conflicting

claim, WNYC proposes the following:

(1) In cases where a station does not seek to

avail itself of any channel positioning grandfathering

rights; (2) seeks carriage on the channel on which it

broadcasts over-the-air; and (3) is denied carriage on

that channel because of a conflicting claim of right,

then the station would be entitled to be carried on the

closest channel below the channel on which it broadcasts

over-the-air. For example, if WNYC were not carried by

a system in July 1985 and it therefore elected but was

not afforded carriage on Channel 31, the channel on

which it broadcasts over-the-air, because of a proper

priority claim to Channel 31, then it would be entitled

to carriage on the closest channel below Channel 31.

Alternatively, in those cases where a station

invokes its grandfathering rights but its request is

denied because of a conflicting claim of right to the

channel (for example, if WNYC were entitled to carriage

on Channel 3 by virtue of grandfathering rights, and on

Channel 31 because it broadcasts over-the-air on Channel

31, and WNYC elected but was denied carriage on Channel

3), the station would be entitled to carriage on the

lowest channel that is available between the channel on

which it sought carriage and the channel on which it
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broadcasts over-the-air (for example, the lowest channel

between Channels 3 and 31).

Finally, in cases where there is a conflicting

claim for use of the alternative channel by stations

entitled to carriage pursuant to sections 4 or 5 of the

1992 Act, or where no alternative channel is available

pursuant to the procedures described above, the

Commission should resolve the matter on a case-by-case

basis, in accordance with the equities of each

particular set of facts.

This procedure affords a safeguard against

carriage of a qualified station on higher cable system

channel numbers that may be less popular with cable

sUbscribers, by ensuring that the station may not be

carried on a channel that is more disadvantageous than

that on which it broadcasts over-the-air, and by

attempting to ensure that it receives carriage on a

channel that is roughly in as favorable a channel

position as the channel on which it would be entitled to

be carried but for the existence of a conflicting claim

of right.
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VI. CONCLUSION.

The Commission should define relevant terms in

the 1992 Act to ensure that a municipally-owned station

is treated as a noncommercial station entitled to

mandatory carriage if more than 50 per cent of its

broadcast hours per week consists of noncommercial

educational programming; stations not satisfying the

definition of local "qualified noncommercial educational

television station" in the 1992 Act may only be so

treated by the Commission if no other such station

exists for the cable system in question; the designation

of a cable system's "principal" headend should be made

in a manner that furthers the underlying purposes of

Section 5 of the 1992 Act and should not be made by the

cable operator; and the programming of a qualified

noncommercial station should only be deemed to

"substantially duplicate" that of another if over 50

percent of the prime time programming of the two

stations is simultaneously duplicative.

The Commission should also afford qualified

noncommercial stations the means by which they may

ascertain and enforce their mandatory carriage rights by

requiring cable operators to afford each station

requesting carriage a notice as to the disposition and

basis of disposition of the request, and to maintain a
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"mandatory carriage file" including information

concerning the cable system and the qualified

noncommercial stations afforded carriage. The

commission should further take all reasonable steps to

strongly discourage and punish unauthorized

repositioniong or deletion of signals carried pursuant

to section 5.

Finally, the Commission should require that a

cable operator may only satisfy its obligations under

section 5 by affording carriage of the entire broadcast

day of qualified noncommercial stations entitled to

carriage, and, in cases where a station is not afforded

carriage on the channel to which it is entitled because

of a conflicting claim of right, by providing carriage

on a channel that is not substantially more

disadvantageous than the channel on which the station is

otherwise entitled to carriage.

Respectfully submitted,
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